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one-quarter of a kilogram of heroin in or about the sum- 
mer of 1971 ‘(Count Seventeen), all in violation of Title 
21, United States Code, Sections 812, 841(a)i(1), 841 
(b++1)t(A) and Title 18, United States Code, Section 2. 


Trial on Indictment 75 Cr. 772 was scheduled to com- 
mence on January 20, 1976. Prior to trial Alessi moved 
to dismiss the charges against him, claiming that the 
indictment violated the terms of a plea bargain agreement 
he had reached with Federal Strike Force Attorney James 
O. Druker, in the Eastern District of New York in Octo- 
ber, 1972, prior to Alessi’s plea of guilty in that District 
to an information charging him with conspiracy to violate 
the federal narcotics laws in violation of Title 21, United 
States Code, Section 846. Alessi asserted that in return 
for his plea, Druker represented to him not only that he 
would receive a suspended sentence but also that he vould 
not be prosecuted for any overt acts committed during the 
course of the Eastern District conspiracy which might 
constitute substantive violations of the narcotics laws.** 
Alessi further asserted that Druker’s representation was 
binding upon the United States Attorney for the Southern 
District of New York and that the possession, transporta- 
tion, concealment and distributions by Manfredonia, which 
Alessi is charged with aiding and abetting, were nothing 
more than overt acts in furtherance of the conspiracy 
charged in the Eastern District of New York. Alessi 
thus argued that the Southern District prosecution on 


The Government's Bill of Particulars, served on December 
O7b, 


oo 
with aiding and abetting in each of these sub tantive counts was 
Anthony Muanfredonia App. 14, 18-20 

* Alessi contended that Druker’s promises related not simpls 


further informed Alessi that the person he was charged 


tu the conspiracy charged in the information to which he actually 
pleaded guilty (S. App. 7-8), but to an even broader conspiracy 
contained in an indictment dismissed as part of the plea bargain 


agreement. (App. 40-44 
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those charges violated the terms of his earlier plea bar- 
gain and constituted a denial of due process. ‘App, 28 
By an endorsement decision dated December 29, 1975, 
Judge Bonsal reserved a final determination on Alessi’s 
motion until the conclusion of the forthcoming trial, at 
which time an evidentiary hearing would be held. Alessi 
filed a notice of appeal, which the Government thereafter 
moved to dismiss. On January 19, 1976, this Court denied 
the Government’s motion, treated Alessi’s appeal as a peti- 
tion for mandamus, and directed Judge Bonsal either to 
give Alessi a severance or to delay the trial to conduct a 
hearing and decide Alessi’s motion. ‘App. 24-26) On 
January 19, 1976, Judge Bonsal granted Alessi a severance 
and on January 20, 1976, trial commenced on Indictment 
75 Cr. 772 against seven defendants.* On February 4, 
1976, the jury found all seven defendants guilty on all 
counts. ‘App. 38) On February 11, 1976, Alessi and the 
Government agreed to dispense with a further evidentiary 
hearing and proceed with the record as it then existed 
with respect to Alessi’s motion. (App. 30-31; S. App. 134) 
Thereafter, on April 6, 1976, Judge Bonsal filed a mem- 
orandum opinion denying Alessi’s due process motion on 
the grounds that the conspiracy charged in the original 
indictment in the Eastern District of New Yerk and the 
conspiracy charged in Indictment 75 Cr. 772, in the 
Southern District of New York were separate and dis- 
tingg and, furthermore, that Druker’s representation did 
not bind the prosecutor in the Southern District. (App. 
27-38) Alessi filed a notice of appeal on April 13, 1976 
and on April 15, 1976, Judge Bonsal scheduled trial for 
May 4, 1976, which date was communicated to Alessi’s 
attorney on the 16th or 19th of April, 1976. After un- 


* These were lTarosso, Panebianco, Leonard Rizzo. Croce, 
Blanchard, Brooks and Anatala Passero was a fugitive and 
Graziano Rizzo, John D’Amato and Barone pled guilty prior to 
trial. Huff and Fiore Rizzo were also severed. 


successfully attempting to obtain a week's adjournment 
because of other business, Alessi’s attorney agreed to pro- 
ceed to trial on May 4, 1976. Approximately one week 
prior to the scheduled trial date, on April 26, 1976, Alessi’s 
attorney announced her intention to pursue the appeal and 
the present petition for a writ of mandamus was filed on 
April 29, 1976. 


On May 3, 1976, this Court ordered the trial stayed 
pending a determination of Alessi’s petition and on May 
6, 1976, a writ of mandamus issued directing that the 
trial be stayed pending a determination of this appeal. 


Statement of Facts 


The Eastern District Proceedings in 1972 


On January 24, 1972, Indictment 72 Cr. 88 was filed 
in the Eastern District of New York charging Virgil 
Alessi, Vincent Papa, Anthony Passero and others with 
conspiracy to violate the federal narcotics laws ‘herein- 
after referred to as the “Paradiso Indictment”, 5. App. 
1-4).* On April 17, 1972, a second one-count indictment 
72 Cr. 433 was filed again charging the defendant Alessi, 
and Vineent Papa, Rocco Evangelista and Danny Ranieri 
with conspiring to violate the federal narcotics laws | here- 
inafter referred to as the “Garland Indictment”, (S. App. 
5-61.** The Paradiso and Garland indictments were 
consolidated into Indictment 72 Cr. 473 ‘hereinafter 
referred to as the “Consolidated Indictment”), which con- 
tained an additional count charging Alessi, Vincent Papa, 
Anthony Passero, Anthony Loria, Sr., and Frank Di- 


*The indictment was cbtained on the ba f the Grand 
Jury testimony of Angelo Paradiso 
This indi was obtained ; a result of the Grand 


Jury testimony of Stanton Garland 


Amatto (sic) with being engaged in a continuing criminal 
enterprise in violation of Title 21, United States Code, 


Q fr 


Section 848. ‘App. 40-44; S. App. 73-77) 


In March, 1972, the attorneys for Vincent Papa ap- 
proached the prosecutor in charge of the cases, Eastern 
District Strike Force attorney James Druker, to begin 
plea negotiations on behalf of Papa and Papa’s co-defend- 
ants.” (S$, App. 32) Papa, through his counsel, agreed 
to plead guilty to the conspiracy count of the Consolidated 
Indictment and also to one count of a four-count-tax- 
evasion information. Druker in return agreed to recom- 
mend that Papa be sentenced to five years imprisonment 
on the conspiracy count and a concurrent term, if any, on 
the tax case. In addition, Druker, as part of the package, 
agreed to dismiss the charges against Evangelista, 
Ranieri, D’Amato and Passero if they surrendered for 
fingerprinting. Druker also agreed to let Alessi plead 
guilty with a recommendation to the Court that Alessi 


receive a suspended sentence. Papa pleaded guilty on 
September 5, 1972, to the conspiracy count in the Con- 
solidated Indictment and one count of the tax informa- 
tion; he was later sentenced to concurrent five-year terms 
of imprisonment. (S. App. 40-45) 


On October 2, 1972, Alessi pleaded guilty to a one- 
count information charging him, Sally Ann Paiollia, 
Joseph Cesario and Henry Uvino with conspiracy to vio- 
late the federal narcotics laws in violation of Title 21. 
United States Code, Section 846.** (S. App. 43-44) 


* Papa's attorneys during the negotiations were Gino Gallina, 
Frank A. Lopez, Harold Fahringer, Theodore Rosenberg and 
Wallace Musoff. Mr. Gallina also represented Alessi, 

** Ike Williams, Edgar Leonard, Jacqueli Gardner, Anthony 
Loria, Sr., William Huff, Anthony Loria, Jr.. Ralph Loria and 
others were named as unindicted co-consiprators in the informa- 
tion. (S. App. 7 


Alessi was sentenced on the same day to the five-year- 
suspended sentence recommended to the Court by Druker. 
(S. App. 43-44) The outstanding Paradiso, Garland 
and Consolidated Indictments were then dismissed as 
against Alessi on motion of the Government. (S. App. 


9-39) 


The Southern District Indictment of Vincent Papa 


Indictment 74 Cr. 1082, filed in the Southern Dis- 
trict on November 18, 1974, charged Vincent Papa and 
five others with violations of the federal narcotics laws. 
Count One charged Papa and the others with engaging 
in a narcotics conspiracy in violation of Title 21, United 
States Code, Sections 173, 174 and 846. Count Two 
charged Papa and Stanzione with the substantive offense 
of possessing with the intent to distribute one hundred 


and sixty pounds of heroin. 


On February 9, 1975, after a trial before the Honor- 
able Charles L. Brieant, Jr., and a jury, Papa was con- 
victed on both counts and on May 14, 1975, he was 
sentenced to concurrent terms of imprisonment of 20 
years on Count One and 15 years on Count Two. 


Prior to the trial Papa claimed that the Southern 
District indictment placed him in jeopardy since the 
conspiracy charged in the Southern District indictment 
was the same as the conspiracy count to which he had 
pled guilty in the Eastern District of New York in 
1972. Papa further argued that the terms of the plea 
negotiations between his attorneys and Eastern District 
Strike Force attorney James Druker in 1972 in con- 
nection with his plea of guilty to the Consolidated In- 
dictment barred his prosecution in the Southern District. 


On January 16, 1975, an evidentiary hearing was 
held before Judge Brieant in which Papa called two 


Witnesses. They were Wallace 
attorneys during the Eastern District 
1972, and James Druker, the Eastern 
Force prosecutor. (S. App. 46-121) 


i 


Druker testified in pertinent part that: 


I advised Mr. Papa's lawyers that he was covered 
as far as this conspiracy went. 

the state of the law afforded him 

should subsequently turn up next month 

year that a witness came to us with evidence 
against Mr. Papa on another piece of this same 
conspiracy that he was covered on that. I fur- 
ther made clear to them that should 2 witness 
pop up who gave us evidence of unrelated criminal 
activities on Mr. Papa's part, even though it was 
during the same period of the conspiracy, that he 
was not covered on that. 


Q. |Papa’s attorney] Now, you used 
“covered” here. Is that the word you used then, 
if you can recall? A. |Druker| No. What | 
would have said then is that he is covered on 
this conspiracy and he won't be indicted jor] 
reindicted or rearrested for any piece of this 
conspiracy. I think I went into a little more 
elaborat'wn. I advised, for example, that if some- 
where down the chain of the ladder it turned out 
that Mr. Loria had been selling heroin to five 
or six people who were not named in my con- 
Spiracy but that it developed or became clear that 
this was as a result of the same chain from Mr. 
FP that he would be covered on this. 
Anything to do with that conspiracy. 


Q. That conspiracy or crimes going out of 
that conspiracy were covered. A. That conspiracy 
or any of the overt acts contained in that con- 
spiracy. 


that word ‘1 . ‘ :? 
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A. |Druker|: I gave them a 
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involved in hijacking activities ig that same 
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No, but used the phrase to them. 


I didn’t want to give him a carte blanche 


piracy 


covered On © 
that period of time or prior. 


* * * 


The Court: What was the 
ence to hijacking. Did you connect 
rith hijacking? 


Druker}|: No. I just tried to pick 


it was just the first non-narcotic crime 
tered my mind. It could have been bank 
or something else. Hijacking just 


hit me at the moment. 


Q. |Papa’s counsel}: So with regard 
consideration for Mr. Papa’s plea to 
of the consolidated indictment, Mr. Druker, he 
was promised then that he would not be prosecuted 
for further aspects of that conspiracy, would that 
be a fair statement. A. Yes. 


also told them th; 


What the laws aff 


indicted again on 


the conspirac 


A. There may have been. 
} 42 
lection of any. 


The Court: What 
may have been? 


[Druker]: Simply that 


per cent that there wasn’t 
all. I have absolutely no recollection 


know that something was mentioned 


alte 


our conspiracy that 


} 
t 


were concerned 


Q. As far as substantive counts? 
terms we used were overt acts. 


remember I said ’ are not 


poling 


actions 


leaded? 


this conspiracy and 


turn around and reindict him on it. 


Q. So that Mr. Papa was promised 
then, in return for his plea, overt 
ance of this conspiracy would not give 
subsequent individual prosecutions. A 
correct. |S. App. 82-87 


rise to 


That’s 


ll 


During those negotiations Druker was questioned 
regarding an approximate $1,000,000 seized from Papa 
in the Southern District of New York in 1972. Druker 
responded that “it is in the Southern District's bailiwick 
and I don’t know what, if anything 


{ 
| 
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they are going to do 
with it”. Druker was never asked by Papa’s attorneys 


¢ 


to check with the Southern District concerning pending 
investigations ji lat District. (S. App. 107-108) 


Judge Brieant reserved decision 1 itil the conclusion 
of the trial at which time he denied Papa’s motion. In 
a 58-page memorandum opinion, he held, inter alia, 
that the conspiracies charged in the Eastern District and 
Southern District Indictments were separate and dis- 
tinct, and further that Druker’s representations to Papa 
did not bind the prosecutor in the Southern _ 
United States v. Papa, 14 Cr. 1082 (5.D.N.Y.. pril 4, 
1976). 


The Evidence Submitted on Alessi’s Due 
Process Claim 


Neither Alessi or the Government called witnesses 
with respect to Alessi’s claim that the present prosecu- 
tion deprives him of due process. Both relied for the 
most part on Drucker’s testimony before Judge Brieant. 

App. 134-135) In addition, Judge Bonsal was fur- 
nished with copies of Alessi's plea and sentence before 
Judge Travia in the Eastern District on October 2, 1972 
(S. App. 9-39); the Eastern District Indictments and 
Information (App. 40-44; S. App. 1-8); and the minutes 
of a hearing held before Judge Judd in the Eastern Dis- 
trict on October 17, 1975, in a related Alessi matter. 
Druker also submitted an affidavit in which he stated, 
inter alia, that he did not intend to bar a =k a Dis- 
trict prosecution by his representations to Alessi or to 
Papa and that he was unaware of the existence of An- 


thony Manfredonia until he 

the Assistant United States 
prosecution in the Southern 
Judge Bonsal also had, of course 
Manfredonia and others who were 
ernment in United States v. laro 


the case against Alessi was served, 


ARGUMENT 


POINT | 


The appeal should be dismissed because the 
order appealed from was not a “final decision” 
within the meaning of 28 U.S.C. §1291(a). 


This appeal is brought pursuant to Title 28, 
States Code, Section 129liai, which confers 
Court jurisdiction only of appeals from 
of the district courts of the United States. 
assuming that Alessi’s due process claim 
Vitality in view of the recent decision of 
United States Vv. Papa, supra, the non-fina]l nature 
that cluim does not vest this Court with jurisdiction 


consider a pre-trial appeal on the merits.* 


26, 1976, thi 
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rument 
formed that 
of New 
decision 

in, is made, this po 

preserve thi important 

addition, for the reasons stated later in 
this appeal presents particularly important 
distinguishing this appeal from the ear! 


particularly demonstrate the inappropt 


appeal. 
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This Court has repeatedly and unequivocally held 


! indictlmen 


l’nited States vy. 

cert, denied, 86 iS. §f (1960): 

Golden, 239 F.2 77, 878-79 (2d Ci : see alan, 
United States ex rel. Rosenberg v. United States District 
Court, 460 F.2d 1288 (3d Cir. 197 

not constitute a “final decision” in a crimina] case from 
which an appeal may be taken. See Parr v. United States 
351 U.S. 5138 (1956); Berman v. United States, 802 U.S 
211 (1987); see also DiBella v. United States, 369 U 
121 (1962): Cobbledick v. United States, 309 U.S. 
(1940); Cogen v. United States, 278 U.S. 221 1929 
Heike Vv. United States, 217 U.S. 423 (1910). 


2). Such orders do 


In the recent decision of l/nited States v. Beckerman, 
516 F.2d 905, 906-907 (2d Cir. 1975), this Court found 
jurisdiction to entertain on appeal, prior to retrial, the 
question whether that retrial would subject the defend 
ant to double jeopardy. In that case, the defendant had 
been tried once, the case was submitted to the jury, and 
the jury was eventually discharged after reporting a dea 
lock. The Government submits, however, that that hold- 
ing should be limited to its facts, that is, the situation 
where the defendant has been put to the vexation and 
expense of one trial and will have to go through it all 
over ogain if his appeal is not heard prior to the retrial,* 
and further where the entire record necessary ‘o deter- 
mine the appellate issue is presented to this Court 


This Court noted in Beckerman 
twice placed in jeopardy will be invaded 
“| upon to suffer to pain of two trials,’ 


LAM wudded 
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“Since the order [vacating the directed verdict 
of acquittal| is interlocutory and the defendant has 
not yet been placed in jeopardy thereunder, the 
issue is not currently appealable and the pending 
appeal as to Count 1 must accordingly be dis- 
missed.” 


It is true that Ford was later vacated as moot by order 
of the Supreme Court, as a result of defendant’s death on 
October 6, 1957. However, while the decision would con- 
cededly be ineffective for purposes or res judicata or col- 
lateral estoppel, United States v. Munsingwear, 340 U.S. 
36 (1950), the Government submits that since the event 
causing the mootness occurred nine days after this Court 
rendered its opinion, the considered judgment of this 
Court in the controversy then before it retains its full 
precedential value on the issue of law decided. 


In Gilmore v. United States, 264 F.2d 44, 46-47 (5th 


Cir.), cert. denied, 359 U.S. 994 (1959). cited with ap- 
proval by this Court in United States v. Kaufman, 311 
F.2d 695, 699 (2d Cir. 1963), the Fifth Circuit eloquently 
set forth the reasons for not permitting interlocutory ap- 
peals on double jeopardy claims: 


“But even if it were assumed that the 
second trial was forbidden as double jeopardy, 
that does not invest us with jurisdiction to vindi- 
cate such right. The Constitution does not guar- 
antee an appeal. That comes wholly from the 
statute. There are many instances in which it 
is ultimately determined that constituciona] rights 
have been violated. But the nature of the as- 
serted right, ie, a constitutional one, does not 
distinguish appellate review of any such question 
from the assertion of other rights, whether 
Statutory or common law, or from a procedural 
rule. At least so long as a criminal case is 
pending, review of such matters, as for ex- 


ample, unlawful search and seizure, unlawful 
arrest, unlawful detention, unlawful indictment, 
unlawful confession, must await the trial and its 
outcome. This so even though, at the end of that 
trial, or an appeal from the judgment of con- 
viction, it is ultimately determined that the viola- 
tion of the constitutional right compels an ac- 
quittal. When that is the outcome, the individual 
accused may claim in a very real sense to have 
been subjected to a trial that ought never to have 
taken place. Congress might, as it has recently 
done in a very limited way for civil matters, 28 
US.C.A. $1292(b), provide for interlocutory 
appeals to test such questions prior to trial and 
a final judgment in che traditional sense. Until 
Congress does so, the individual affected is wit- 
ness to the fact that, ‘Bearing the discomfiture 
and the cost of a prosecution for crime even by 
an innocent person is one of the painful obliga- 
tions of citzenship.’ Cobbledick v. United States, 
1940, 209 U.S. 328,, 25, 60 S.Ct. 540, 541, Sd 


L. Ed. 783. 


The Constitutional right or the asserted vio- 


lation of it, does not bridge the gap of appellate 
statutory jurisdiction. Nor, for like reasons, does 
it, through some reverse process, expand the term 
‘final decision’ into something which, contrary to 
a long-settled Congressional policy, amounts in 
actuality to piecemeal review. 


Accord, United States v. Bailey, 512 F.2d 833 (Sth Cir. 
1975), cert. dismissed, Eo ae CLOTS ik, But sce 
United States v. Lansdown, 460 F.2d 164, 170-72 (4th 
Cir. 1972! : United States Vv. DiSilvio, 520 F.2d 247 (3d 
Cir, T8716). ert. de nied, “i US. - (1976). However, 


even the decision in Lansdown permitted interlocutory 
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appeal only in a situation whe-e denial would have 
subjected defendant to “the embarrassment, expense, 
anxiety and insecurity involved in the second trial.” 460 
F.2d at 171 ‘emphasis supplied), and in DeSilvic 
petitioner had already be&: tried once. 


Furthermore, even assuming the validity of 
Beckerman opinion—although the Government submits 
that Beckerman should be re-examined is the light of 
Heicke and Rankin, which were not considered in 
opinion—-powerful considerations of experience and policy 
mitigate against extension of Beckerman. Allowance of 
an appeal in this case could only lead to encouragement of 
piecemeal review of issues arising in complex, multi- 
defendant cases. Reliance by Alessi on the Supreme 
Court’s decision in Cohen v. Beneficial Industrial Loa 
Co., 387 U.S. 541 (194%), and the factors cited in that 
civil proceeding, Brief at 5-7, only serve to illustrate 
the variety of issues ingenious counsel will attempt to 
bring before this Court in advance of trial. Virtually 
any legal issue may, in certain postures, be determinative 
of whether or not the defendant will be subjected to a 
trial. For example, « defect in the indictment or 
irregularities in the composition of a grand jury will 
vitiate, ab initio, a trial, and a defendant clearly has a 
right not to be tried in such circumstances. However, 
this Court has explicitly held that the denial of motions 
based on such claims cannot be appealed prior to trial. 
United States v. Garber, supra. Similarly, a valid claim 
of immunity would, as a matter of logic, determine 
whether a trial should be had; the Supreme Court, as 
noted, has held in Heicke that such a claim cannot only 
be raised on appeal after trial. Further situatiotis 
where Fourth or Fifth Amendment claims will similarly 
be entirely determinative of whether a trial will take 
place at all simply await the proper factual situation 
and the ingenuity of counsel. 


ment ‘alleges’ 


assertions are simpiy Talse, as the ntends 
} | Thy } 3 cet ils ‘ 3 
to show at trial. Thus, Alessi is essentially asking this 
Court to decide an important—indeed. determinative 
ourt Oo decide an iImportant—indeed, determinative 
peer «29 burs ap Wn nn hele habingl feat whan 
issue oO! ne WSIS OL asserted or nvypotnetical Tracts, when 
oi 
+ + yery rey get that 3 +} ‘ Be } Telit } } t} 
the true facts ‘tha is, the proof to be adduced on this 


indictment! wili not be completely 
This procedure, we sunmIit, is 5S to 


multiple and inconclusive appeals that finds no basis in 


precedent or logic. Indeed, as will appear later in this 
brief, certain of Alessi’s improper assumptions concern- 


ing the Government’s prospective proof go to the core 


oe us L ‘2 . A m 1: Gn as 
of his theory on appeal. By seeking review of the issue 
prio} to tne Or 8 proper record. ss} Nas 
7 
‘ 
4% } ¢ 4 + tr ’ 
At pages 17-18 of rie Al ‘ } e Gove 
ment “alleges” that Alessi VOU { reat d to 
others in the Southern Manfredo 
At page 28, Alessi states the Governn t do not 
+ 1 le 4 y } + 
contend that appellant actually Manfredot Subseque 


iecessary to determine the issues, inciuding the evidence adduced 


at trial, have been pres nted to the District Court, and then allow 


an appeal from the conviction. 


* In particular, Alessi simply eannat asstime that } evidence 


1 
i 


will be identical to the evidence adduced in January, 


co-defendan 
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simply deprived this Court of the means to decide his 
claims. The Supreme Court has noted that double 
jeopardy claims ‘‘must be set in a practical frame and 
viewed with an eye to all the circumstances of the pro- 
ceedings.” Ashe v. Swenson, 397 U.S. 436, 444 (1970). 
quoting from Sealfon v. United States, 332 U.S. 575. 
579 (1948). In Beckerman “all the circumstances” were 
contained in the record, since the only issue was the 
propriety of the mistrial granted by the District Court. 
Here, however, much of Alessi’s arguments are based 
upon predictions of what the Government. will prove. 
This is not only an invitation to an advisory opinion 
based on hypothetical facts, but opens the door to a 
further appeal on the same issue if different facts are 
actually presented at trial. 


The arguments adduced by Alessi in this appeal pres- 
sage u substantial step toward piecemeal review. The 
Government submits that the impressive authority against 
interlocutory appeal, both to determine constitution:| 
claims in general and double jeopardy claims in specific, 
requires that such appeals be permitted only where the 
defendant has actually experienced the rigors of one 
trial and seeks to avoid a second trial, and that to the 
extent that Beckerman retains validity at all, it should 
be limited to its facts. This Court in Beckerman was 
“obviously and properly influenced by the fact that the 
first trial had proceeded to verdict.” Zinvis v. Somer- 
ville, 410 U.S. 458, 467 (1973). Accord. United States 
Vv. Gentile, 525 F.2d 252, 256 n.2 (2d Cir. 1975). That 
consideration, given weight in Somerville and Gentile. 
is absent in the instant case and that, together with the 
fact that in Beckerman, but not in this case, al! the facts 
were presented to the Court, effectively distinguishes it 
from Beckerman. 


Accordingly, the appeal should be dismissed. 
gi) | 


POINT Il 


Alessi’s denial of due process claim has been 
foreclosed by this Court's decision in United States 
v. Papa, Dkt. No. 75-1208 (2d Cir. April 2, 1976). 


trial severed from 

suggested to Judge Bonsal that 

might, in the interim, hand down 

then-pending appeal i 

would be “dispositis 

App. 124-125) Alessi obtained the severance. This Court 
by its opinion in United States v. Papa, 75-12 od Cir. 


be i Hp nn ns ; 
April 2, 1976), slip 2977, has subsequently disposed 


} 


J } worg” | : } ‘ } 
of Alessi’s denial of due process el: 
respect to the 1972 Eastern District plea bargain entered 


into by Papa and Alessi, that: 


The representations made by ‘uker related ex- 
ressly and by necessary implication exclusively 
Eastern District investigations and prosecu- 
The terms of the id not extend 

to matters under investigation elsewhere. Papa's 
attorneys’ principal concern Wé ensure that 
their client would not be re-indicted on “pieces” 
of the Eastern District conspiracy. Druker prom- 
ised that the bargain immunized Papa from any 
further prosecution on basis of any future infor- 
mation he received related to the Eastern District 
conspiracy. Papa's attorneys secured a promise 
from Druker that there wou!’ be no additional 
prosecution stemming from matters presently un- 
der investigation in the Eastern District. Druke 
specifically refused to grant appellant “carte 
blanche” immunity as to all his past criminal 
conduct, and carefully noted that Papa was still 


subject to prosecution on any unrelated criminal 
activity. Never once was Druker asked to inquire 
about investigations in the Southern District nor 
was he asked included Southern District crimes 
in the plea negotiatiens. Indeed, when Druker 
was queried by Papa’s attorneys as to the money 
seized from Papa in February, 1972, he responded: 
“It’s in the Southern District’s bailwick and I 
don’t know what if anything they are going to 
do with it.” 


Slip op. at 2995-2996. 


Alessi, obviously aware of the devastation the Papa 
decision has wrought to his due process claim, attempts to 
salvage some remnant of the wreckage by asserting that 
he was indicted in the Southern District solely to cir- 
cumvent and renege on the promises made to him by 
Druker in the Eastern District in 1972. (Br. 18, 28, 30) 


The argument is utterly contrived, and has no basis in 
fact. 


The United States Attorney's office in the Southern 
District, in drafting the charges contained in the present 
indictment against those whom its witness Anthony Man- 
fredonia had identified as his heroin sources, was, of 
course, aware of Alessi’s previous plea to a narcotics 
conspiracy, and, to forestall any possible double jeopardy 
claim on Alessi’s part, decided not to include him in the 
conspiracy count as a defendant, but only in substantive 
counts.* Since Alessi is not charged in the conspiracy 
count here he has no valid double jeopardy claim. It is 


* Anthony Passero who also was a party to the same plea 
bargain negotiations with Druker was included in the conspiracy 
count, since the charges against him in the Eastern District were 
dismissed without any plea. 
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995 (1974). Since this Court has held in Papa that the 


promises made in the Eastern strict were binding only 
in that District, it further fol 

Attorney in the Souther 

way precluded from 

indictment. 


would 

believe that the decision t ! 4 Alessi 

as an aider and abettor of Manfredonia’s acts in the 

Southern District is a perversion of the law contrived 

solely to renege on ‘uker’s promise to Alessi. This 

claim distorts both the facts and the law. In particular, 

the facts surrounding Alessi’s in " in this District 
illustrate the hollowness of the 


As set forth in the statement of facts, supra, 
the District Court found in |} 
witness against Alessi in the Southern District, Anthony 
Manfredonia, was originally indicted in this district along 
with numerous others for conspiring to distribute and 


lis opinion, the principal 
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distributing large amounts of heroin to customers in New 
York City, Pittsburgh, and Baltimore. Manfredonia de- 
cided to cooperate and began doing so in May 1975, at 
which time he informed prosecutors in the Southern Dis- 
trict that his principal source of heroin was Alessi and 
his partners. His testimony enabled a Southern District 
Grand Jury to return the present indictment against 
those sources and others, some of whom were already 
named as defendants in a pending Southern District 
“ase. No witness or evidence used in the obtaining of 
this indictment was obtained from prosecutors in the 
Eastern District. In fact, Druker had never heard of 
Manfredonia until he was so informed by a Southern 
District Assistant United States Attorney in 1975. (S. 
App. 40, 45). That the present indictment was obtained 
as a result of an independent investigation is beyond 
question, and indeed is not disputed by Alessi in any but 
the most conclusory manner. 


In United States v. Papa, supra, the principal witness 
against Papa was Joseph Ragusa. tagusa had co- 
operated with the prosecutor during the time of the plea 
bargain negotiations with Papa and Alessi in the Eastern 
District and had, unknown to Druker, testified before a 
Grand Jury in that district against Papa in July of 1972. 
Druker, however, became aware of Ragusa’s existence 
and of his testimony prior to Papa’s formally entering a 
plea on September 5, 1972, although Druker did not at 
that time reveal these facts to Papa. 


In rejecting Papa’s claim that Ragusa’s subsequent 
Grand Jury and trial testimony against Papa in the 
Southern District was barred by the plea bargain repre- 
sentations, this Court stated: 


Although the Ragusa matter did not relate to a 
“piece” of the Eastern District conspiracy, it did 
concern a matter under investigation in the East- 
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Thus, despite Alessi’s attempts to impute sinister 
motives to the Southern District, he was properly indicted 
as an aider and abettor of those acts. United States v. 
Buckhanon, 505 F.2d 1079, 1083 (8th Cir. 1974): United 
States v. Bommarito, 524 F.2d 140, 145 (2d Cir. 1975): 
United States v. Chestnut, 399 F. Supp. 1292, 129 
(S.D.N.Y. 1975): aff'd - F.2d (2d Cir. 1976 
United States v. Kilpatrick, 458 F.2d 864, 867-868 (7th 
Cir. 1972); United States v. Jackson, 482 F.2d 1167, 
1178-1179 (10th Cir. 19731, cert. denied, 414 U.S. 1159 
(1974). 


Indeed, the prospective facts in this case virtually 
parallel those in L’nited States v. Bommarito, supra. In 
that case, Bommarito transferred narcotics to one Louis 
Ciraco in Florida and, while Bommarito never set foot in 
New York, Ciraco took the drugs to the Southern District 
of New York and sold them. This Court held that the 
evidence sufficed to support Bommarito’s conviction in the 
Southern District on both the conspiracy and the substan- 
tive counts. It follows that Alessi’s indictment in the 
Southern District is entirely proper, and is in no way 
affected by prior promises made to him in the Eastern 
District that were, as this Court has held, limited to 
that District. 


POINT Ill 


Conspiracy to commit a crime and aiding and 
abetting the actual commission of that crime are 
separate and distinct offenses. 


Alessi claims he is twice being put in jeopardy because 
the aiding and abetting charges in this district are iden- 
tical to the conspiracy he had pleaded to in the Eastern 
District. The argument is frivolous. 


First, all Alessi’s statements as to what the Govern- 
ment contends with respect to his knowledge and what it 
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CONCLUSION 


The appeal should be dismissed. In the alterna- 
tive, the order of the District Court should be af- 
firmed. 


submitted, 


RoBERT B. FISKE, JR., 
Un ted States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 
JAMES P, LAVIN, 
FREDERICK T. Davis, 
Assistant United States Attorneys, 
Of Counsel. 
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